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Dl VI SION OF ADM NI STRATI VE HEARI NGS

BEACH AND TENNI S CLUB
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RECOMVENDED ORDER

Fi nal hearing in the above-styled case was held on June 16, 1995. Robert
E. Meale, Hearing O ficer of the Division of Adm nistrative Hearings,
partici pated by vi deoconference from Tal | ahassee, as did Respondent's counse
Dougl as Beason and representative WlliamE Truman. Petitioner's counsel and
representative, as well as the court reporter, attended the hearing in Ft.

Myers.
APPEARANCES

The parties were represented at the hearing as foll ows:

For Petitioner: Thonas B. Hart
Hunphrey & Knott, P.A
Post OFfi ce Box 2449
Ft. Myers, Florida 33902-2449

For Respondent: W Dougl as Beason
Assi stant Ceneral Counse
Department of Environnental Protection
2600 Bl air Stone Road
Tal | ahassee, Floirda 32399-2400

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner is entitled to participate in
the Florida PetroleumlLiability and Restoration |Insurance Program pursuant to
t he provisions of Section 376.3072(2)(a)3, Florida Statutes (Supp. 1994).

PRELI M NARY STATEMENT

At the hearing, the parties agree to present a stipulation to the hearing
officer. The facts below are derived fromthe stipulation. Neither party
called any witnesses. The parties agreed to adm ssion of Hearing Oficer
Exhibit 1 as the sole exhibit.



The record was left open to allow Petitioner to review certain materials
and indicate whether it wished to attenpt to show that it satisfied the
requi renent of financial responsibility, as of Decenber 31, 1993, by one or nore
of the neans listed in 40 C.F. R 280, Subpart H By letter dated June 29, 1995,
Petitioner advised that it would not seek to make such a show ng.

The transcript was filed July 10, 1995. The nunbered proposed findi ngs of
fact of both parties are adopted or adopted in substance.

FI NDI NGS OF FACT
1. Petitioner is a residential condom ni um associ ati on

2. Petitioner owned or operated a 1000-gallon tank to store diesel oil to
operate an energency power generator. Follow ng the discovery of an underground
di scharge, Petitioner closed the tank and reported the di scharge to Respondent
on July 12, 1994.

3. Followi ng the receipt of an application, Respondent, by
letter dated March 22, 1995, deternmined that Petitioner was ineligible to
participate in the Florida PetroleumLiability and Restoration | nsurance Program
(Progranm). The reason cited for the determ nation is:

Pursuant to Section 376.3072(2)(a)3.a, F.S.

the facility was required to be in conpliance
with the Departnment rules at the tinme of the

di scharge. Pursuant to Section 62-761. 480,
F.A.C. owners or operators of storage tank
systens containing petrol eum products shoul d
have denonstrated to the Departnent the ability
to pay for facility cleanup and third-party
liability resulting froma discharge at the
facility. The conpliance deadline for financial
responsibility for this facility was Decenber
31, 1993. At the tinme of discovery of the

di scharge, there was no docunentation to
denonstrate financial responsibility for this
facility. Therefore, this site is not eligible
for restoration coverage.

4. Petitioner did not make any showi ng of financial responsibility prior
to Decenmber 31, 1993. The significance of the June 29 letter fromPetitioner's
counsel is that, even ignoring Petitioner's failure to denonstrate financi al
responsibility to Respondent by Decenber 31, 1993, Petitioner cannot prove that
it met the financial responsibility requirenments as of such date.

5. Petitioner is a small business under Section 288.703(1).

6. Upon discovery of the discharge, Petitioner pronptly reported the
di scharge to Respondent and drai ned and renoved the system from servi ce.

7. Petitioner did not intentionally cause or conceal a discharge or
di sabl e | eak detection equi pnent.

8. Petitioner proceeded to conplete initial renedial action as defined by
the rules.



9. Petitioner never received an eligibility order from Respondent, so
Petitioner was excused fromapplying for third- party liability coverage.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter. Section 120.57(1), Florida Statutes. (Al references to
Sections are to Florida Statutes (Supp. 1994). Al references to Rules are to
the Florida Adnministrative Code.)

11. Petitioner has the burden of showing that it is eligible to
participate in the Program Departnent of Transportation v. J. W C. Conpany,
Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

12. The Legislature created the Programto "provide restoration funding
assistance to facilities regulated by and in conpliance with the departnent's
petrol eum storage tank rules."™ Section 376.3072(1).

13. Section 376.3072(2)(a) provides in relevant part:

Any owner or operator of a petrol eum storage
system may become an insured in the restoration
i nsurance programat a facility provided:

1. A site at which an incident has occurred
shall be eligible for restoration if the insured
is a participant in the third-party liability
i nsurance program or otherw se neets applicable
financial responsibility requirenents. After
July 1, 1993, the insured nmust al so provide the
requi red excess insurance coverage or self-

i nsurance for restoration to achieve the financial
responsibility requirenents of 40 CF. R s.
280. 97, subpart H, not covered by paragraph (e).

* * %

3. A site where a discharge is reported to
the departnment prior to January 1, 1995, where
the owner is a small business under s. 288.703(1),

shall be eligible for [specified] eligible
restoration costs ..., provided that:

a. The facility was in conpliance with depart-
ment rules at the tine of the discharge

b. The owner or operator has, upon discovery
of a discharge, pronptly reported the discharge
to the departnment, and drained and renoved the
system from service, if necessary.

c. The owner or operator has not intentionally
caused or conceal ed a di scharge or disabl ed | eak
det ecti on equi prent.

d. The owner or operator proceeds to conplete
initial renedial action as defined by departnent
rul es.

e. The owner or operator, if required and if
it has not already done so, applies for third-party
l[iability coverage for the facility within 30 days
of receipt of an eligibility order issued by the
department pursuant to this provision



14. Section 376.3072(2)(b) provides in relevant part:

1. To be eligible to be certified as an insured
facility, for discharges reported after January 1,
1989, the owner or operator shall file an affidavit
upon enrollment in the programand nmust file an

af fidavit each year upon the schedul ed date of
paynment of the annual registration fee assessed
pursuant to s. 376.303, or, upon the date of
installation of the facility or enrollnent in the
program and each year thereafter, if the

facility is a petroleum storage systemthat is

not subject to the registration fee.

2. Except as provided in paragraph (a), to be
eligible, the insured nust denonstrate to the
departnment that at the tine the discharge was
reported, the insured had financial responsibility
for third-party clainms and excess coverage, as
required by this section and 40 C.F. R s. 280.97(h)
3. To be eligible, the facility shall be in
conpliance with departnent rules as denonstrated

at the nost recent inspection conducted by the
departnment or the insured denpnstrates that any
necessary corrective actions identified at the

nost recent inspection have been corrected as
ordered by the departnment. Should a reinspection
of the facility be necessary to denonstrate
conpliance, the insured shall pay an inspection
fee not to exceed $500 per facility . .

4. The departnent shall issue an order stating
that the site is eligible for restorati on coverage
if the criteria listed in subparagraphs 1-3 are net.
5. Upon the filing of a discharge notification
with the departnment, the departnment may inspect

the facility. The departnment shall provide
restoration coverage for the facility when a

cl aimrequesting such coverage is filed, unless

a. The insured has failed to abate the known
source of a discharge

b. The insured has failed to take corrective action
as required by the departnent; or

c. The insured has intentionally caused or conceal ed
a di scharge or disabled | eak detection equi prment.

15. Petitioner makes several arguments as to why it is eligible to
participate in the Program None of these argunents is persuasive.

16. Petitioner argues that Section 376.3072(2)(b)2 renoves the requirenent
of financial responsibility for small businesses seeking to participate in the
Program under Section 376.3072(2)(a)3. Petitioner relies on the introductory
cl ause of Section 376.3072(2)(b)2, "Except as provided in paragraph (a)."

17. Petitioner msreads the Section 376.3072. The purpose of the
i ntroductory clause is to avoid conflict between two subsections of Section
376.3072(2). Section 376.3072(2)(a)l contains two financial-responsibility
requi renents. The first requirement, applicable to incidents occurring on or



before July 1, 1993, requires a certain extent of financial responsibility. This
is the first sentence of Section 376.3072(2)(a)l. The second requirenent,
applicable to incidents occurring after July 1, 1993, requires the "required
excess insurance coverage or self-insurance . . . to achieve the financial
responsibility requirenments of 40 C F.R 280.97, subpart H. . .." This is the
second sentence of Section 376.3072(2)(a)l.

18. The portion of Section 376.3072(2)(b)2 after the introductory cl ause
restates the nore onerous financial- responsibility requirenment of the second
sentence of Section 376.3072(2)(a)l. Wthout the introductory clause, Section
376.3072(2)(b)2 would thus conflict with the first sentence of Section
376.3072(2)(a)1 for incidents occurring on or before July 1, 1993.

19. Petitioner argues that the small-business provisions of Section
376.3072(2)(a)3 do not require financial responsibility for additional reasons.

20. Petitioner argues that its underground storage tank was in conpliance
with the rules because it was not subject to the rules. Petitioner relies on
Rul e 62-761.300(2)(h) and (p), which exenpt fromthe requirenments of Chapter 62-
761:

(h) Any storage tank systemused for storing
heating oil for consunptive use on the premni ses
where stored [and]

(p) Any residential storage tank systen.]

21. It is unnecessary to determ ne whether tank was subject to the rules.
If Petitioner's tank fell within either or both of these exenptions, then it
woul d not be subject to the rules. This does not nmean that the tank would conply
with the rules and thus be eligible for coverage under the Program To the
contrary, the Programis reserved for facilities "regulated by and in conpliance
with" the rules. |If Petitioner's argunment were correct, its tank would not be
regul ated by the rules and would not be eligible for coverage under the Program

22. In the alternative, Petitioner argues that, if financial
responsibility is a requirenent of the small-business provisions of Section
376.3072(2)(a)3, then Petitioner's tank is not in violation of the rules until
Petitioner is given a chance to correct the violation. Petitioner relies on
Section 376.3072(2)(b)3, which addresses the conpliance of facilities and
provides that a partici pant may show conpliance by showi ng that any violations
cited in the nost recent inspection have been corrected.

23. This argunent confuses the facility with the owner or operator. The
financial -responsibility requirenents are i nposed on owners or operators, not
facilities. DEP inspects facilities. Section 376.3072(2)(a)3 provides only
that, when a facility is cited, the participant has a chance to correct the
deficiency. Qther provisions make it clear that if an owner or operator |acks
financial responsibility at the relevant time, it is ineligible to participate
in the Program The inspections and corrective actions described in Section
376.3072(2)(a)3 apply to facilities, not owners or operators.

24. Petitioner argues that it was not subject to the financial-
responsibility requirements due to provisions of 40 CF. R 280. Either these
provi sions do not apply to Petitioner's tank or, if they do, they are covered in
t he di scussion of simlar provisions contained in Chapter 62-761



RECOMVENDATI ON

It is

RECOMVENDED t hat the Departnment of Environnmental Protection enter

a final

order determining that Petitioner is ineligible to participate in the Program

ENTERED on July 24, 1995, in Tall ahassee, Florida.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
on July 24, 1995.

COPI ES FURNI SHED:

Virginia B. Wetherell, Secretary
Department of Environnental Protection
Twin Towers O fice Building

2600 Bl air Stone Road

Tal | ahassee, FL 32399- 2400

Kennet h Pl ante, General Counse
Department of Environnental Protection
Twin Towers O fice Building

2600 Blair Stone Road

Tal | ahassee, FL 32399- 2400

Thomas B. Hart

Hunphrey & Knott, P.A
P. O Box 2449

Ft. Myers, FL 33902-2449

W Dougl as Beason

Assi stant Ceneral Counse

Department of Environnental Protection
2600 Blair Stone Road

Tal | ahassee, FL 32399- 2400



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



